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Husz: Bouchat v. Baltimore Ravens Ltd. P'Ship

BOUCHAT V. BALTIMORE RAVENS LTD.
P'SHIP

737 F.3D 932 (4TH CIR. 2013)
I. INTRODUCTION

In Bouchat v. Baltimore Ravens Ltd. P 'ship, Frederick Bouchat
filed suit against the Baltimore Ravens and NFL Enterprises LLC
for copyright infringement in violation of the Copyright Act of
1976.1 NFL Enterprises used a "Flying B" logo created by
Bouchat in three videos featured on the NFL Network and various
websites, such as NFL.com and Hulu.com.2 The videos displayed
the logo for very brief periods and only for purposes of historical
accuracy. 3 The Baltimore Ravens also displayed Bouchat's logo in
images that were part of their exhibits in the "Club level" seating
area of the team's arena. 4 This display was for historical purposes.5 The district court found that the defendants' use of the Flying
B logo constituted fair use in both circumstances because it was
transformative and thus did not infringe on Bouchat's copyright. 6
The Fourth Circuit Court of Appeals affirmed the district court's
ruling.7
II. BACKGROUND

In 1996, Bouchat created a logo which was passed to the Ravens
franchise; months later, the "Flying B" logo, which bore a strong
resemblance to Bouchat's design, was revealed to the public. 8
Bouchat registered his copyright and filed his first suit against the

1. Bouchat v. Baltimore Ravens, Ltd. P'ship, 737 F.3d 932, 935 (4th Cir.
2013), as amended (Jan. 14, 2014), cert. denied.
2. Id.
3. Id. at 940.
4. Id. at 935.
5. Id. at 945.
6. Id. at 936. The district court applied all four fair use factors but relied
heavily on the presence of transformative use in its ruling.
7. Bouchat, 737 F.3d at 935.
8. Id.
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Ravens and an NFL subsidiary in May 1997 for copyright infringement ("Bouchat I").9 In 1998, the Ravens adopted the "Raven Profile Logo" and ceased usage of the Flying B; overall, the
Fourth Circuit Court of Appeals has issued four judgments related
to Bouchat and the Flying B logo ("Bouchat II," "Bouchat III,"
and "Bouchat IV").10 In Bouchat IV (2010), the Fourth Circuit held
that "footage of the Flying B logo in season highlights films and in
a short video shown on the large screen during Ravens home
games was not fair use, but that the Ravens' display of the logo in
images in its corporate lobby was[fair use]."1 In 2012, Bouchat
commenced this action, seeking to enjoin the defendants from incidental use of the Flying B logo in videos and photographs not
discussed in Bouchat IV.2 Applying each of the four fair use factors from the Copyright Act to the NFL videos and the Ravens'
photograph displays, the district court found the first factor, "the
purpose and character of the use," to be most decisive in its ruling
against copyright infringement.13 The court found the usage at issue to be transformative in nature.14 Bouchat appealed the district
court's ruling.15

III. THE CASE
A. NFL Enterprises
Bouchat challenged the NFL's use of the Flying B logo in three
separate videos, alleging that logo's appearances infringed his
copyright. 16 The videos at issue, produced for the NFL Network
and featured on NFL.com and Hulu.com, included, "Top Ten:
Draft Classes," "Top Ten: Draft Busts," and "Sound FX: Ray
Lewis."17
9. Id.
10. Id. at 935-36.
11. Id. at 936 (emphasis added).
12. Id.
13. Bouchat, 737 F.3d at 936.
14. Id.
15. Id.
16. Id. at 937.
17. Id. at 937-38.
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"Draft Classes" and "Draft Busts" are part of the Top Ten series
which features a "top ten" countdown of memorable players,
coaches, or moments in NFL history."8 As part of this theme,
"Draft Classes" counts down the top ten draft classes in NFL history. 19 The episode features the Baltimore Ravens' 1996 draft class,
the same year as the reveal of the Flying B logo, and contains video footage of the players and journalists.20 Within this footage, the
Flying B is visible on Ravens paraphernalia for less than one second. 21 The footage in which the logo appears is used for its historical accuracy and depictions of the Ravens' draft class.22
"Draft Busts" focuses on the opposite end of the spectrum by
featuring the worst draft picks in NFL history. 23 Game and practice footage of Lawrence Phillips, a player for the St. Louis Rams,
appeared in this episode. 24 During Phillips' segment, a piece of
footage depicts a Ravens player tackling Phillips, and, for a frac25
tion of a second, the Flying B logo is visible on the helmet.
"Sound FX: Ray Lewis" is devoted solely to Ray Lewis's career. 26 The twenty-four minute video includes footage of Lewis at
training camp where, in one segment, the Flying B is visible for
eight seconds on Ravens helmets.27 Although, the logo is visible
two other times, it is partially obscured and appears for less than a
28
second.
B. The Baltimore Ravens
The Baltimore Ravens' stadium includes the Club Level, a
premier seating area with special accommodations that are only

18. Id. at 938.
19. Bouchat, 737 F.3d at 938.

20.
21.
22.
23.
24.
25.
26.
27.
28.

Id.
Id.
Id.
Id.
Id.
Bouchat, 737 F.3d at 938.
Id.
Id.
Id.
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available to those who purchase Club Level tickets. 29 The Club
Level displays that Bouchat challenged include a timeline, a highlight reel, and a "significant plays" exhibit; they encompass more
than one-hundred years of Ravens history.30
Starting in 1881, the timeline, naturally, includes the Flying B
logo's year of release, 1996. 31 On the timeline, the logo appears in
a blown-up reproduction of the inaugural 1996 game-day program
and ticket. 32 In the highlight reel, the Ravens depict important
moments in the team's history, and, the Flying B appears incidentally several times; for example, a photo commemorating the
Ravens' 1997 selection of Peter Boulware as their first round draft
pick depicts the Flying B on Boulware's helmet.33 The "significant
plays" exhibit, similar to the highlight reel but focusing solely on
on-field moments, showed photographs of players in action while
34
wearing Flying B helmets.
IV. LEGAL ANALYSIS

The Fourth Circuit embarked on its analysis of the NFL and Baltimore Ravens' uses of the Flying B logo by addressing the four
fair use factors listed in the Copyright Act of 1976. 31 Fair use is
36
one of the limitations on a copyright holder's exclusive rights.
Additionally, a finding of fair use is a complete defense to an infringement claim. 37 In determining whether or not a use is a "fair
use," courts are guided by four factors:
"(1) the purpose and character of the use, including whether
such use is of a commercial nature or is for nonprofit educational
purposes; (2) the nature of the copyrighted work; (3) the amount
and substantiality of the portion used in relation to the copyrighted
29. Id. at 945.

30. Id.
31. Bouchat, 737 F.3d at 945-46.

32.
33.
34.
35.
36.

Id. at 946.
Id.
Id.
Id. at 939.
17 U.S.C. § 107.

37. Bouchat, 737 F.3d at 937 ("the fair use of a copyrighted work...is not an
infringement of copyright") (citing 17 U.S.C. §107).
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work as a whole; and (4) the effect of the use upon the potential
38
market for or value of the copyrighted work."
All of these factors should be weighed together and balanced on
a "case-by-case" basis. 39 In assessing a work's "purpose and character of the use" under the first factor, the essence of the inquiry
can be broken into two questions: (1) whether the new work is
transformative, and (2) the extent to which the use serves a commercial purpose.40 "A 'transformative' use is one that 'employ[s]
the quoted matter in a different manner or for a different purpose
from the original,' thus transforming it."'4 Since the purpose of a
copyright is to promote the arts and sciences, transformative uses
rarely constitute copyright infringement; they add something new
to the original work, thus embodying the creativity that copyrights
42
seek to encourage.
A. NFL Video Footage
The Fourth Circuit conducted a full legal analysis of the uses of
the Flying B logo in the NFL videos, discussing each of the four
factors. It concluded that the NFL's uses constituted fair use,
largely due to the transformative nature of the logo in the NFL
videos. The court found Bouchat's claims regarding the unchanged aspect of the image to be irrelevant because "'[t]he use of
a copyrighted work need not alter or augment the work to be transformative in nature." 43 The court also chose to reject Bouchat's
bad faith argument, stating that, given the transformative nature of
the uses at issue, the defendants had "every reason to believe that
'
their use was fair. ""

38. 17 U.S.C. § 107.
39. Bouchat, 737 F.3d at 937-38 (citing Campbell v. Acuff-Rose Music, Inc.,
510 U.S. 569, 577-78 (1994)).
40. Id. at 939.
41. Id. (quoting AV ex rel. Vanderhye v. iParadigms, LLC, 562 F.3d 630
(4th Cir. 2009)).
42. Id.
43. Id. at 940 (quoting iParadigms).
44. Id. at 942.
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1. "The Purpose and Character"
Each of the videos at issue was created with an intent to narrate
some aspect of Ravens or NFL history. 41 Thus, the use of the Flying B logo in these videos serves the purpose of creating an accurate historical record, which differs from its original purpose as a
Ravens player identifier. 46 As such, the logo is valued for its factual content rather than its expressive content. 47 The "exceptionally insubstantial presence of the Flying B logo in these videos" further bolsters a finding of transformative use. 48 The court keenly
noted that "[t]he Flying B logo cannot be said to serve its original
function of identifying the Ravens players and organization if it is
all but imperceptible to those viewing the videos." 49 Although
"Sound FX: Ray Lewis" featured the Flying B logo for slightly
less than ten seconds, just more than "fleetingly," the Raven Profile logo was featured more prominently and, in comparison, clearly serves as the Ravens identifier in this video.10
Bouchat argued that the uses at issue here are the same as those
from Bouchat IV, where the court ruled in his favor.5' However,
the court dismissed Bouchat's argument and distinguished the current uses from Bouchat IV, noting two important differences: (1)
the logo as a historical element is transformative use, and (2) the
fleeting and insignificant appearance of the logo lessens its "expressive value."52
In the second part of the inquiry under the first factor, the Fourth
Circuit analyzed the commerciality of the uses at issue. 53 Since
"[v]ast numbers of fair uses occur in the course of commercial
ventures," the Supreme Court has cautioned against "overemphasiz[ing] its impact." 54 "The commerciality inquiry is most
45. Bouchat, 737 F.3d at 939.

46. Id. at 940.

47.
48.
49.
50.

Id.
Id.
Id.
Id.

51. Bouchat, 737 F.3d at 940.

52. Id. at 941.
53. Id.
54. Id.
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significant when the allegedly infringing use acts as a direct substitute for the copyrighted work;"55 however, "'the more transformative the new work, the less will be the significance of other factors,
like commercialism."56 Having already found a transformative
use, the court noted the weakened argument against fair use, but it
identified the "extent to which the Flying B logo itself . . provide[d] commercial gain to the NFL" as the key inquiry. 57 Since
the Flying B logo's use was fleeting, whatever role it played in the
NFL's financial gain could have only been minimal, and as a result, the commercial nature of the use does not weigh heavily
58
against fair use.
2. Additional Fair Use Factors
The court held that the second and third factors also did nothing
to weigh against a finding of fair use. 59 The second factor concerning "the nature of the copyrighted work" carries less weight "if the
disputed use of the copyrighted work is not related to its mode of
expression but rather to its historical facts," which the court previously established in its discussion of transformative use. 60 The
third factor, "the amount and substantiality of the portion used,"
also does nothing to weaken the NFL's fair use argument. Although the Flying B is fully visible at times, "'the extent of permis6
sible copying varies with the purpose and character of the use."' '
Here again, the transformative nature lessens this factor's influence in the cumulative consideration of all four factors.62
The fourth and final factor, "the effect of the use upon the potential market. . . value," 63 requires courts to consider whether the use
would "materially impair" the marketability of the work or act as a
55. Id. (citing Campbell, 510 U.S. at 591).
56. Id. at 941-42 (quoting Campbell, 510 U.S. at 579).
57. Bouchat, 737 F.3d at 942.

58. Id.
59. Id. at 943.
60. Id.
61. Id. (quoting Sundeman v. Seajay Soc'y, Inc., 142 F.3d 205, 205-06 (4th
Cir. 1998)).

62. Id.
63. 17 U.S.C. § 107(4).
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market substitute. 64 Once more, the transformative use has a significant impact and "renders market substitution less likely. '"65
When balanced together, the four fair use factors weigh against
Bouchat's copyright infringement for the NFL's use of the Flying
66
B logo and support the NFL's fair use defense.
B. Baltimore Ravens' Club Level Displays
The district court rejected Bouchat's infringement claim against
the Club Level displays, largely basing its decision on the Fourth
Circuit's reasoning from Bouchat IV, which also addressed historical displays. 67 Here, the Fourth Circuit completed an instructive
analysis and similarly applied the four fair use factors to the Ravens' Club Level displays; much of the discussion from the analysis of the NFL's video footage was relevant to the photographic
displays.68
1. "The Purposeand Character"
In the court's two-fold analysis of the first factor, it concluded
that the use of the logo in all of the historical displays was transformative.69 Each display "is intended to chronicle a significant
aspect of Ravens' history, including important plays, specific
player achievements, and general historical events."7 0 The logo's
original function as a team symbol differed from the current use in
the historical displays, where it became a descriptor of team history and transformative in nature.7' Additionally, the presence of the
Flying B logo constituted a very small portion of the overall exhibit, providing additional support for transformative use. 72
64. Bouchat, 737 F.3d at 943 (quoting Bond v. Blum, 317 F.3d 385, 396 (4th
Cir. 2003)).
65. Id.
66. Id.
67. Id. at 946.
68. Id. at 946-50.
69. Id. at 946.
70. Bouchat, 737 F.3d at 947.
71. Id.
72. Id.
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Even under the second-part of the first factor analysis, there is
not a strong enough finding of commerciality to weight against fair
use. 73 Although the displays here differ from those in Bouchat IV
because the patrons of the Club Level pay for that access as opposed to the public lobby in Bouchat IV, the presence of the Flying
B logo in the displays has very little impact on profits, if any. 74 The
displays on the Club Level contribute to the atmosphere of the
premier seating; the use of the Flying B logo in the displays is not
the driving force behind Club Level ticket sales. 75 Therefore, the
use is incidental and not a commercial use which violates the cop76
yright.
2. Additional FairUse Factors
The Fourth Circuit only briefly discussed the second factor concerning the nature of the work because the Flying B was featured
as a factual element, rather than a creative one. 77 The court also
quickly addresses the third factor, amount and substantiality, since
the logo is only partially visible, weakening Bouchat's argument
for infringement.78 Finally, the fourth factor addressing commerciality also lends no support to Bouchat's case because "the new
use-which is both transformative and only minimally commercial--does not supplant or substitute for the original," thus providing no market competition for the copyrighted work. 79

V. FUTURE IMPLICATIONS
The Fourth Circuit's finding of fair use in Bouchat demonstrates
a continuation of the developing trend towards expanding the fair
use doctrine through broader interpretations of what qualifies as a
"transformative use," such as use for historical narratives, and

73.
74.
75.
76.
77.

Id. at 948.
id.
Id.
Bouchat, 737 F.3d at 948.
Id.

78. Id. at 949.
79. Id.
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suggests that the courts are more open to findings of fair use, especially in light of the decision in Cariou v. Prince.80
The preamble to Section 107 of the 1976 Copyright Act states
that "the fair use of a copyrighted work ... for purposes such as
criticism, comment, news reporting, teaching, . . . scholarship, or

research, is not an infringement of copyright." 8' At first glance, the
Fourth Circuit's finding that the NFL and Baltimore Ravens' uses
of the Flying B logo were for purposes of ensuring an accurate historical narrative might not appear to fit neatly within one of these
enumerated fair use purposes, but it is important to note that the
preamble does not constitute an exhaustive list.82
The modem fair use analysis stems from the Supreme Court's
ruling in Campbell v. Acuff-Rose Music, in which the Court emphasized that all four of the fair use factors were to be weighed and
balanced together.83 The Court also stated that "although transformative use is not absolutely necessary for finding of fair use,
[copyright's goal of promoting science and the arts], is generally
furthered by the creation of transformative works, [which lies] at
the heart of the fair use doctrine[].."1 4 As a result, "the more trans-

formative the new work, the less will be the significance of other
factors, like commercialism, that may weigh against a finding of
fair use."85
Here, the Fourth Circuit appropriately gave great weight to the
transformative nature of the Flying B Logo in the NFL's video
footage and the Baltimore Ravens' historical exhibits. The court
also acted consistently with the more recent decisions in cases involving fair use, such as Cariou v. Prince, where the Second Circuit held that, although "[its] conclusion should not be taken to
suggest ...

that any cosmetic changes to the photographs would

necessarily constitute fair use," it did hold that Prince's images
gave new "expression" to Cariou's photographs without providing
80. Cariou v. Prince, 714 F.3d 694 (2d Cir. 2013), cert. denied.

81. 17 U.S.C. § 107.
82. Campbell v. Acuff-Rose Music, 510 U.S. 569, 577-78 (1994).
83. Id. at 578-79 (holding that the parody's commercial character was only
one element in the fair use analysis, "and that insufficient consideration was
given to the nature of parody in weighing the degree of copying.").
84. Id.at 579.

85. Id.
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more specific requirements of "expression."1 6 The court in Cariou
also broadened opportunities for artists to claim fair use by finding
a transformative use even where the artist himself did not provide
7
great explanations as to why his use was transformative.1
Given the Cariou decision, there appears to be a trend in the fair
use doctrine towards creating a lower threshold on what is necessary to establish a "transformative" use. Even though the court
here did not go to the same extent as the Second Circuit in Cariou,
it is certainly continuing the trend of finding a transformative use
to weigh in favor of fair use. Furthermore, the Fourth Circuit was
not the first to find that a use of a copyrighted work for the purposes of a historical timeline or narrative constituted a transformative use,8 8 which provides even further evidence of an expansion
of the fair use doctrine through a more inclusive interpretation of
"transformative use."
Additionally, near the end of the Fourth Circuit's analysis on the
NFL's video footage, it discussed the policy rationale behind fair
use and its connection to the First Amendment. Citing the Supreme Court's interpretation, the Fourth Circuit noted that "[w]hile
copyright law rewards the owner, '[t]he sole interest of the United
States and the primary object in conferring the monopoly lie in the
general benefits derived by the public from the labors of authors."' 8 9 The court recognized that Congress has made attempts
to balance society and creators' competing interests over the years,
because "[a]bsent any protection for fair use, subsequent writers
and artists would be unable to build and expand upon original
works, frustrating the very aims of copyright policy," while simultaneously limiting free speech. 90 If an artist is given too much control over the subsequent use of his work, it has potentially "chilling
effects" on filmmakers and documentarians' ability to construct an
accurate historical narrative. 9' Had the Fourth Circuit found in fa-

86. Cariou, 714 F.3d at 708.
87. Id. at 707.
88. See Bill Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 605 (2d

Cir. 2006).
89. Bouchat, 737 F.3d at 944.
90. Id.
91. Id.
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vor of Bouchat and held that the uses here were not fair use, it
would have set an unfortunate precedent in which copyright owners could leverage their own interests above society's in maintaining accurate records and historical narratives. Although the NFL's
interest in creating football documentaries may not be of the same
importance as other historical endeavors, the court identifies the
concern that, if it were to rule differently, copyright holders may
be put at a higher bargaining position and given substantial lever92
age in using their copyrights to select historical facts.
While the Fourth Circuit cites this concern for First Amendment
protections, it also does not provide very clear guidance, other than
to say that "fair use must give speakers some reasonable leeway at
the margins." 93 The brevity of the court's discussion over these
First Amendment concerns, however, suggests that the public will
have to await further court decisions to see additional guidance
addressing the balance between First Amendment freedoms and
copyright protection.
VI. CONCLUSION

Bouchat filed suit against both the Baltimore Ravens and NFL
enterprises for use of the Flying B logo, his copyrighted work.
However, the Fourth Circuit Court of Appeals found in both suits
that the NFL and Ravens' use of the logo was transformative since
featuring the logo was for historical accuracy and documentation,
instead of for creative or commercial motives. The Fourth Circuit
completed an analysis of the four fair use factors listed in the Copyright Act of 1976, but ultimately reasoned that the transformative
use of the logo weighed heavily in favor of fair use and seemed to
be the most determinative factor out of the four.
Krystin Husz*

92. Id.
93. Id.
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